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Issue I

COURT REPORTS

The court also found that the Kansas statute contained other safeguards to prevent a water right holder from losing his or her right.
These safeguards included a provision that the water right holder may
demonstrate good reason for non-use, and a list of acceptable reasons
for non-use. Because these safeguards are built into the statutory
scheme and the overriding motivation behind the scheme is "use it or
lose it," the legislature could not have intended to provide for other
safeguards it did not explicitly mention.
Based upon its holdings, the court reversed the district court's order and affirmed the DWR's decision declaring that the water right
should be abandoned and terminated.
Charles Sweet
MONTANA
Mont. Trout Unlimited v. Mont. Dep't of Natural Res. and Conservation, 133 P.3d 224 (Mont. 2006) (holding an interpretation of groundwater must consider prestream capture of tributary groundwater).
Montana Trout Unlimited and eleven other petitioners (collectively "Trout") filed suit in the District Court of the First Judicial District, County of Lewis and Clark, against Montana Department of
Natural Resources and Conservation ("DNRC") seeking writ of mandate compelling DNRC to make a determination of whether groundwater was immediately or directly connected to surface water before
processing groundwater applications on the Upper Missouri River basin under the Basin Closure Law. Trout also argued that DNRC's definition of "immediately or directly connected to groundwater" inappropriately excluding prestream capture of tributary groundwater.
DNRC and Trout entered into a stipulation where DNRC agreed to
consider whether groundwater was immediately or directly connected
to surface water prior to processing permits, but retained its definition
of groundwater. The district court granted summary judgment in favor of DNRC. The issues on appeal in the Supreme Court of Montana
are whether Trout exhausted its administrative remedies before seeking judicial relief and whether DNRC's interpretation of groundwater-immediately or directly connected to surface water-was correct
as a matter of law.
The court determined that Trout need not exhaust its administrative remedies because the futility exception applied. The court found
that Trout was not required to participate in agency proceedings that
were costly and expressly prohibited by the legislature. The Basin Closure Law expressly prohibited DNRC from processing applications for
groundwater which were immediately or directly connected to surface
water. Therefore, it was futile to require Trout to wait for DNRC to
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process such a permit before allowing Trout to contest DNRC's interpretation of groundwater.
The court also found DNRC's interpretation of groundwater conflicted with the Basin Closure Law. It held that the interpretation did
not provide sufficient protection demanded by the statute because it
failed to take into consideration the impact of prestream capture of
tributary groundwater. The court reversed the decision of the trial
court and remanded for further proceedings to re-interpret the meaning of groundwater within the statute.
Jacki Lopez
NEBRASKA
Spear T Ranch, Inc. v. Knaub, 713 N.W.2d 489 (Neb. 2006) (denying
an irrigation district's motion to intervene as a plaintiff in an action
brought by a surface appropriator against several ground water users
because the district's complaint did not allege a direct and legal interest in the subject matter of the action and it would not gain or lose
anything by ajudgment in favor of either party).
The Nebraska Supreme Court considered whether the Central Nebraska Public Power and Irrigation District ("Central") had a right to
intervene in an action between an individual surface appropriator,
Spear T Ranch ("Spear T"), and several ground water users pursuant
to Section 25-328 of the Nebraska Revised Statutes. The court remanded the original action, giving Spear T leave to amend its complaint. Subsequently, Central moved to intervene as a plaintiff in the
District Court for Morrill County. The district court denied the motion to intervene and Central appealed. The Nebraska Supreme Court
reviewed the district court's decision de novo.
The court first detailed the applicable law concerning the underlying dispute. In the initial action between the parties, prior to remand,
the court adopted the Restatement (Second) of Torts § 858 to govern
disputes between surface appropriators and ground water users, which
stated a ground water user was not liable for a beneficial use of appropriated water unless the withdrawal (1) had a direct and substantial
effect on a watercourse or lake, and (2) unreasonably caused harm to a
person entitled to use of its water. The court then outlined the requirements for Central's intervention in the action. Under Neb. Rev.
Stat. § 25-328, Central could intervene as a plaintiff or a defendant in
the action only if it initially alleged a direct and legal interest in the
subject matter of the dispute such that it would lose or gain as a direct
result of the judgment rendered. An "indirect, remote, or conjectural
interest" was not enough to support intervention.
The court considered Central's complaint in detail and concluded
that it did not allege a direct and legal interest. Although Spear T al-

